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INTRODUCTION 

This document
 presents a set of suggestions for improving the present draft of the Biological Diversity Bill, 2000. It starts with a brief statement of the key issues ( Part A) and then develops a broad rationale for the suggested changes (Part B). This is followed by specific proposals for changes in several clauses of the bill (Part C). It is to be noted that while Parts A and B lay down the collective vision of a desired scenario, Part C is largely a reaction to the Bill as it stands now. While an attempt has been made to relate this vision to a few specific provisions of the Bill, a number of wider suggestions have been left open for further discussion.   

The ideas contained in this document emerged out of a full-day discussion convened by Madhav Gadgil on July 4,2000 at the Centre for Ecological Sciences, Indian Institute of Science, Bangalore, involving 45 participants amongst scientists, legal experts, government officials, environmental activists and representatives of user industries, and a series of further brainstorming sessions involving a smaller group among these participants.  A complete list of participants in the process is appended (Part D). 

This material intends to distill the rich and varied discussion into a simpler connected statement. While it reflects a general consensus, not all participants would necessarily agree with every conclusion. The final responsibility for the draft therefore lies with the editors.
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A.   Summary of the major issues

1. This group welcomes the open, participatory process through which the current draft of the Biological Diversity Bill, 2000 (Bill No. 93 of 2000) tabled in the Lok Sabha has been arrived at. There is however much further scope to give it a more positive shape to promote biodiversity based enterprises and to create a people’s movement to conserve and sustainably use India’s heritage of biodiversity.

2. The Bill focuses on regulatory instruments of heritage sites and lists of threatened species, and on collection of royalties. It does not propose even a single measure to promote conservation or sustainable use. 

3. The  scope of the Bill is inappropriately wide covering all biological resources. Instead it should focus on diversity related end-uses such as drugs, industrial enzymes, cosmetics, dyestuffs, plant growth regulators, emulsifiers, oleoresins and genes used for improving crops and livestock through breeding and genetic intervention. It should seek to regulate collection and movement of such biodiversity resources and knowledge of their use out of limited local areas, regardless of whether local people or outsiders serve as the collectors at the field level.

4. Grama sabhas and existing institutions such as Joint Forest Management Committees should play an important role in local level Biodiversity Management Committees. The bill should provide guidance and scientific support for local level documentation of stocks and harvests of biodiversity resources and knowledge of their use through tools such as people’s biodiversity registers.

5. The Bill should promote development of and regulate access to an effective Biodiversity Information System which would help further the objectives of prudent management and  promotion of enterprises.

6. Resources for National, State and Local  Biodiversity Funds should come not only from royalties from newly established intellectual property rights, but from charges on access to all biodiversity resources and knowledge of its uses and from a proportion of sales tax levied on  products of biodiversity based enterprises.

7. Biodiversity Funds should be used to create positive incentives to people to conserve and sustainably use biodiversity resources and to bring them under cultivation, as also to record knowledge of their uses.

8. The present Bill does not provide local people an adequate mechanism to claim a share the benefits arising out of commercial utilisation or application of local biological resources or associated knowledge. The right of local people to approach the National Biodiversity Authority or the State Biodiversity Boards with such a claim, backed up by documents such as people's biodiversity registers, would be in line with India's obligations under Article 8(j)  of the Convention on Biological Diversity.  

9. The Bill should include specific provisions to ensure freedom of information and public vigilance. It should give greater autonomy to the various Biodiversity Authorities, Boards and Management Committees and increase the role of the public, especially of women, in their functioning.

10. The Bill should establish proper cross-linkages and synergies with other relevant pieces of legislation such as the Patents Act,  The Protection of Plant Varieties and Farmers’ Rights Bill and  The Geographical Indications of Goods (Registration and Protection) Bill. The provisions of the Bill should be harmonised with licensing procedures for industries using biological resources such as those falling under the provisions of the Drugs and Cosmetics Act and other related Acts. 

11. The penalties imposed by the Bill should be related to the damage caused due to non-compliance with its provisions and should not be a limited criminal penalty. 

12. The Bill should more consciously address the management of marine biodiversity resources in our extensive Exclusive Economic Zone.

13. Finally, the group feels that it would have been appropriate if a comprehensive policy on biodiversity was first drawn up and then a suitable bill prepared to accommodate the objectives of the policy. 
B  Rationale for the changes suggested

A new era

The bitter neem, the pungent turmeric, the fragrant basmati – they have been making news in recent years. This reflects a whole sea change in the ways we have been viewing, using, manipulating life. This changed perspective is a result of the revolutionary new understanding of the composition and functioning of life following the cracking of the genetic code in the early 1950’s. These advances in handling life have gone hand in hand with equally notable advances in the handling of information, so that living organisms and their constituent molecules can now be screened, multiplied, moved around from one organism to another, and deployed to human ends with extraordinary speed. It is now possible, for instance, to screen a variety of different species of spiders for the venoms they produce. These venoms affect the nervous system and may have applications towards curing neural disorders. One may then identify the gene that produces this venom, transfer it to a yeast, and culture it to produce the drug at a much lower expense. These possibilities, in turn, imply that some Indian spider, perhaps as yet unknown to science, lurking in leaf litter in some grassland or woods, may be a valuable source of a new drug. The Convention on Biological Diversity declares that this spider would be a sovereign property of India or jointly of India and some neighbouring countries like Sri Lanka or Bhutan if it also occurs there. Any pharmaceutical company screening it for potential use should do so only after prior informed consent of our Government, especially if it is a foreign company, although this should surely apply to an Indian company, or even a CSIR laboratory as well. The Government may levy a charge for accessing the spider and it may request that all R and D relating to it should preferably be done in India. The Indian Government may demand that it be informed of the development of any new products based on this venom in any country in the world, and demand a share in the commercial profits in form of some negotiated royalty.

Manifold difficulties

There are other issues. Perhaps some Naga people deliberately get their dogs bitten by this spider if the dogs become restless. Then it would be appropriate to accept that these people had some knowledge of the curative properties of the spider and the Convention on Biological Diversity asks the parties to the Convention to respect this knowledge and share the benefits of its commercial use with the holders of the knowledge. Yet, one must bear in mind that all of this is to be accomplished while adhering to another international agreement, GATT which compels us to accept patenting of biological products and which does not agree to any sharing of benefits with respect to informal knowledge systems such as those of Nagas. We have to contend with the fact that U.S.A has not ratified the Convention on Biological Diversity and will not abide by its provisions, while it exerts all its might to persuade us to conform to the provisions of GATT. We have to further reckon with the fact that hundreds of spiders may be packed inside a shaving kit, and it would be impossible to control their being smuggled out of the country. Furthermore, there are far more specimens of Indian spiders, systematically identified and labeled in the Museum of Natural History in London than in all the Indian collections put together. Finally we know that companies like Hecht Roussell with an R & D lab near Mumbai have been conducting a more systematic, and perfectly legal programme of collecting folk knowledge of uses of plants and animals and probably have at their disposal far more information on such matters than our own CSIR labs do. Much material and knowledge has thus already flown abroad, and it is well nigh impossible to physically  regulate further transfers. We would therefore be much better off with a legislative framework that encourages entrepreneurs to co-operate, rather than focussing on compelling them to follow the letter of the law.

The Biological Diversity Bill

India  is now gearing itself to address these manifold challenges and has tabled in the monsoon 2000 session of the Parliament one of the tools, a Biological Diversity Bill. The Bill has several positive features, for instance, the recognition of the significance of institutions of local governance, such as Panchayats in managing biodiversity and organizing benefit sharing. The Act has also been arrived at through an open, participatory process that has been promoted by three successive Union Ministers. Yet, it has several serious deficiencies that must be addressed.

A focus on regulation

Most importantly, the spirit of the bill is quite out of tune with the spirit of the new millennium in which India hopes to grow from strength to strength as an Information Technology power, and hopes to achieve rates of economic growth that once seemed reserved for countries like Taiwan and South Korea. All the instruments that the bill proposes are negative, regulatory; it has no thought for promoting enterprises, or towards building up biodiversity information systems to catalyze such enterprises, nor does it devise new ways of converting biodiversity conservation into a people’s movement. It still seems grounded in the distrust of industry that spawned the license – permit raj that mired us in a high cost – low productivity economy;  it seems bent on a guns-and-guards approach to nature conservation that has utterly failed to protect sandal trees or tuskers of South India against bandits like Veerappan. Information Technology has prospered in India because it was free of regulatory strangleholds, our most notable successes in forest conservation come from programmes like Joint Forest Management where the regulatory apparatus has stepped back and involved people. Biotechnology, along with information technology will drive the economic engine of the new millennium. We must therefore be crafting a very different kind of instrument than this Act, an instrument which will allow biotechnology enterprises, Indian or Transnational to thrive on the Indian heritage of biodiversity and its knowledge, ensuring that it brings adequate economic rewards to our country and our people. We must utilize our strengths in information technology to help in this endeavour. At the same time, we must ensure that our biodiversity resources are not decimated, by  promoting broad based, people – oriented programmes of conservation and prudent use.

Promoting prudent use

The bill talks of three objectives: conservation, sustainable use and benefit sharing, yet proposes no ways of promoting sustainable use. Its three primary tools are localities declared as Heritage Sites, which would be free of human use, lists of threatened species, which will be protected everywhere against use and royalties imposed on enterprises in relation to enjoyment of patent rights to generate funds for benefit sharing. We have no quarrel with a limited role for these instruments. However, they cannot be our sole instruments. For all three of them will discourage use, discourage enterprise. Obviously, only a small fraction of our country’s lands and waters, and our species and varieties can thus be excluded from use. We must positively encourage wise, prudent use from other localities and other elements of living diversity. The bill proposes nothing to promote these, complementary and equally significant objectives. And if we stifle enterprise, it is unlikely that there will be much royalty to promote benefit sharing either so that objective too is likely to be defeated.
Moreover, The benefit claimers ought to be given the right to approach the National Biodiversity Authority, the State Biodiversity Boards or the Local Biodiversity Management Committees as the case may be, to claim any benefittheymay be  entitled to by the utilisation or application of any biological resource or knowledge associated therewith
Too wide a scope

Indeed, the bill altogether lacks a focus. It sets out to regulate the use of all biological resources through the length and breadth of the country. This would be a stupendous task anywhere in the world; it is quite impossible in a biomass-based civilization such as ours. The bill defines biological resources as plants, animals and microorganisms, or parts thereof, their genetic material and by-products with actual or potential use or value. It stipulates that no Indian citizen or corporate body registered in India shall obtain any biological resource for commercial utilization or survey except after giving prior intimation to the State Biodiversity Board. It goes on to clarify that the provisions of this section shall not apply to local people and communities,  practising indigenous medicine. However, the act offers no definition of local people and local communities, leaving it to the bureaucracy and the rules to be formulated. So poor people displaced by a dam and resettled may be considered non-local and their collection of beedi leaves treated as being in violation of the Bill. On the other hand any commercial firm only has to employ local people to collect any biological produce they want and be free to carry on their activities without intimating the Government authorities. These arrangements are evidently quite inadequate.

Focussing on diversity

What the act should instead do is to focus on the end-uses of biological resources that depend not on the bulk properties that are common, but on special properties that vary greatly. Examples of such diversity related end uses include those as drugs, industrial enzymes, food flavours, fragrances and cosmetics, emulsifiers, dyestuffs, plant growth regulators and pesticides, oleoresins, and genes used for improving crops and livestock through breeding and genetic intervention. The act should specify the set of such end uses and then aim at regulating the collection of biological resources for manufacture of known products or for survey and research activities oriented towards development of new products. It should step in when the material is moved outside the locality; whose limits may be defined as those of a Gram Panchayat or a Development Block, regardless of whether local people or outsiders undertake the physical collection. The act should similarly deal with local oral as well as codified knowledge of uses pertinent to such end uses. This would help identify a focussed, manageable task for the various Biodiversity Authorities and Boards without getting them mired in having to define their task with boundless possibilities of corruption.
We have specifically suggested in Part C of this document that the term "commercial utilisation" be explicitly defined at the very beginning of the Bill to include specific end uses and to exclude all traditional practices.    Prior intimation needs to be given to the concerned State Biodiversity Board only in cases of such commercial exploitation (see Clauses 2(e1) and 7).   

Grass-roots institutions

The Act proposes the very progressive step of establishment of Biodiversity Management Committees at the local level, using Panchayat Raj or Tribal Council Institutions. It needs to go further and specifically empower Gram Sabhas, the ultimate basis of participatory democracy to play a significant role in this context. The Biodiversity Management committees may also be linked to Joint Forest Management Committees. The Act also empowers these local bodies to charge collection fees and encourages them to document the status of local biological resources and knowledge of their uses. These activities could create the appropriate information  base for management of these tremendously diverse and spatially variable resources. However, the Bill should go on to better define the content and methodology of local level documentation and make provisions for scientific support to these activities. There are difficult issues in recording of knowledge of use while protecting the intellectual property rights of the people. These need to be addressed and terms and conditions need to be laid down for access to this knowledge, and provisions made to also record claims of knowledge of uses without specifying full details. People’s Biodiversity Registers, as, for instance, prepared for 5 Panchayats in Belthangady development block of Dakshina Kannada district in Karnataka, or for 86 Panchayats in Ernakulam district in Kerala provide beginnings for such documentation that need to be built upon.
We suggest that the functions of the National Biodiversity Authority and the State Biodiversity Boards be expanded to include providing support and  guidance to the Biodiversity Management Committees for preparation of people's biodiversity registers at the local level and regulating access to them ( Clause 41(4)
). 

Biodiversity information system

This process of documentation which should be organized in a bottom-up fashion should be complemented by a parallel process at state and central levels which should focus on trading, manufacturing and research bodies dealing with biodiversity resources as defined above.  The National and State Biodiversity Boards should prepare a data base of such organizations and work with them to keep track of acquisition and use of biodiversity resources and knowledge from sources spread throughout the country, as well as imports and exports involving foreign countries. Both these kinds of databases should be computerized and linked to constitute a countrywide network. We should take advantage of India’s strength in information technology to pioneer the design of such a biodiversity information system.

We suggest, for example, the expansion of the functions of the National Biodiversity Authority to explicitly include taking of measures to create a documentation and information system for biological resources (Proposed new clause 18(5)). 

Promoting enterprises

Such an information system would serve a variety of important purposes. It would promote enterprises by organizing good information on the material and knowledge resources and making it readily available. With such a service on hand entrepreneurs, both Indian and foreigners, would be much more willing to co-operate with the Government to pay in their dues for accessing the resources and information and thereby help generate resources for the National, State and Local Biodiversity Funds. These resources need not only come from newly patented uses as the current Bill visualizes; such opportunities are likely to be limited. Rather, the revenue may largely come from charges for accessing biodiversity resources and knowledge of use from the field, charges for accessing the biodiversity information system and a  proportion of the sales tax levied on products of biodiversity based enterprises. Some projections suggest that 40% of the global economy in the 21st century may be based on biotechnologies. Whatever the eventual developments, it is certain that this will be a major economic activity, an activity in which we could become important players, and an activity which we must positively support, especially by making good information available to enterprises. At the same time we must tap the potential to generate funds to ensure sustainable use of the biodiversity resources.
Rewarding conservation

Promoting such sustainable use calls for good information on stocks of biodiversity resources and their harvests, information that is lacking today. The proposed information system would generate the necessary understanding. This information could also be used to effectively deploy national resources to promote conservation and sustenance of biological resources and recording of knowledge of their uses by making this a broad-based people’s movement. For this to happen, we must create a stake for the people, just as availability of minor forest produce has done for programme of Joint Forest Management. Such a stake could come from awards in the form of special development grants, social recognition, or cash prizes to Panchayats, individuals, NGOs, corporations or educational or research institutions for specially meritorious performance promoting conservation, sustainable use and recording of knowledge of use. Positive incentives could also be provided in form of user rights over resources such as water, sand or stone in recognition of contributions to conservation or sustainable use. The information system would provide a transparent, trustworthy basis for making such performance – linked awards. The Biodiversity Funds may also be used to reward conservation measures such as bringing currently wild-collected medicinal plants under cultivation. 
We suggest the instrument of people's biodiversity registers for generating good local information for this purpose (Clauses 18(5), 23 (b1) and 41(4)). 
Freedom of information

Barring carefully selected information needed to protect intellectual property related interests, and national security interests all functioning of National, State and Local Biodiversity Boards must be transparent with all records made electronically available on the World Wide Web. Access to this information could be on certain minimum terms and conditions to protect the sovereign rights of the Indian people over this information.. Public involvement and vigilance can only promote national interests in this sector, as has been the worldwide experience in other facets of environmental protection as well. So the Bill must explicitly include provisions for freedom of information. It should also withdraw the current ban on public recourse to legal action. Finally, the current draft of the Bill visualizes a total domination of Central and State Biodiversity Boards which are required to obey all Government directives and which have a majority of official members. The balance of members should shift in favour of civil society, should guarantee gender equity, and the Boards should be accorded much greater autonomy. The Bill must also delete unnecessary provisions such as the need to lay accounts of thousands of Panchayat level Biodiversity Management Committees before the State Legislature. Instead proper mechanisms for accountability of these local management committees should be put in place with the help of Development block and District level institutions.
We suggest, for example that the number of non-official members in the National Biodiversity Authority be raised from five to eight and made equal to the number of official members (Clause 8(4) (d)) and that the expert members of the State Biodiversity Boards be necessarily non-official (Clause 22(4)(c)). We also suggest that the there the Bill should explicitly address the issue of gender justice by providing for equal representation of  women and men in the National Biodiversity Authority and State Biodiversity Boards ( Clauses 8(4)(d), 22(4)(b) and 22(4)(c)).
Some omissions

Finally the Bill completely ignores an important domain in which the Central Biodiversity Board and central agencies such as the Department of Ocean Development have to play a significant role. This is our Exclusive Economic Zone, an area nearly two-thirds of our landmass. The biodiversity resources of oceans are of great potential and need to be managed well. The local fishing and other communities can play only a limited role in the coastal waters in this context. The remaining vast oceans receive no attention in the bill. The bill also does not address the cross-links with other related pieces of legislation such as the  Protection of Plant Varieties and Farmers’ Rights Bill, the Patent  Act or the  Geographical Indications of Goods (Registration and Protection) Bill. The machinery of local level Biodiversity Management Committees could for instance, play a very useful role in promoting the conservation of crop cultivars and in implementing provisions relating to farmers’ rights. These omissions need to be corrected.

Great opportunity

The Biological Diversity Bill, 2000 has come out of a very positive, participatory process and presents important opportunities for our country in the years to come. We must take it further, ensure that it sheds its exclusively regulatory, negative approach, and instead emphasizes a positive approach that will promote enterprise and help convert biodiversity conservation and prudent use into a broad-based people’s movement.

C. Clause by clause proposals for changes in the Bill

( Proposed additions are in bold font; proposed deletions are struck though.)

Clause 1. (3)  It shall come into force on such date as the Central Government may, by notification in the Official Gazette, appoint:

It shall come into force immediately and shall be notified within three months of the date of the President’s assent: 

Explanation: The group was apprehensive of the manner in which many enactments are in  cold storage merely because they have not been notified. If the Parliament approves of an enactment and the President gives his assent, then there should be no delay in notifying it and bringing it into force.


Add as Clause 2(e1)  “Commercial utilisation” means commercial end uses of biological resources such as drugs, industrial enzymes, food flavours, fragrance, cosmetics, emulsifiers, oleoresins and genes used for improving crops and livestock though breeding or genetic intervention and shall not include traditional practices in use in any agriculture, horticulture, aquaculture, poultry, dairy farming , animal husbandry or bee-keeping.

Explanation: The group felt that the scope of the bill, as it stands now,  is inappropriately wide. The provisions of the bill need to apply to specific end uses related to special properties of biological resources,  rather than the entire gamut of possible uses of biodiversity which includes all kinds of common uses arising out of bulk properties of resources. It is also important to ensure that  agricultural and related activities do not come under the purview of the bill.


Add as Clause 2(i1)  "People's biodiversity registers" means documents containing comprehensive information on availability and knowledge of local biological resources, prepared at the village level in consultation with a cross-section of local people and maintained by the local panchayat which would provide access to this information under conditions of equitable benefit-sharing.   

Explanation : The group felt that "people's biodiversity registers" could be a vital tool to organize and manage local information on biodiversity, particularly in the context of the functions of local Biodiversity Management Committees described  in Clause 41(1) of the  Bill. Hence, this term needs to be clearly defined. 

 
Clause 2 (g)  "local bodies" means Panchayats and Municipalities, by whatever name called, within the meaning of clause (1) of article 243B and clause (1) of article 243Q of the Constitution and in the absence of any Panchayats or Municipalities, institutions of self-government constituted under any Central Act or State Act

“local bodies" means grama sabhas and ward committees, by whatever name called, within the meaning of clause (1) of article 243 A and clause (1) of article 243 S of the Constitution. 

Explanation: The group strongly felt that the objectives of the Bill cannot be achieved without the involvement of a wide base of local people. It was therefore felt that the grama sabhas and ward committees, which are constituted by a wider segment of local user groups than panchayats and municipalities, were the appropriate bodies to be involved. For close working relations with panchayats and municipalities, ex-officio memberships from these bodies are envisaged in Clause 41.


Clause 7. No person who is citizen of India or a body corporate, association or organisation which is registered in India shall obtain any biological resource for commercial utilisation ,or for bio-survey and bio-utilisation for commercial utilization except after giving prior intimation to the State Biodiversity Board concerned:


Provided that the provisions of this section shall not apply to the local people and communities of the area, including vaids and hakims. who have been practising indigenous medicine.

Explanation: The provision of this Clause should apply to bio-survey and bio-utilization ONLY for commercial purposes. Local use of biological resources based on their bulk properties, should clearly be exempted from the provision of this Clause. The words “who have been practicing indigenous medicine” are to be deleted because of the possible confusion that would arise if  “local people and communities of the area” were also qualified to mean only those who practiced indigenous medicine. The concern was that the exemption necessarily needs to apply to ALL farming and fishing communities at the local level.

Clause 8. (4) The National Biodiversity Authority shall consist of the following Members, namely:-

 
(d) five eight non-official members, of whom at least four should be women, to be appointed from amongst specialists and scientists having special knowledge of, or experience in, matters relating to conservation of biological diversity, sustainable use of biological resources and equitable sharing of benefits arising out of the use of biological resources, representatives of industry, conservers, creators, and knowledge holders of biological resources.

Explanation : The number of non-official members should be increased to eight from five to match the number  of official  members ( eight, according to Clause 8 (4) (b) and (c))  Among the non-official members, at least four are to be  women for the sake of gender justice.



 Add as Clause 18. (5)  The National Biodiversity Authority shall take measures to create  information and documentation systems for biological resources through people’s biodiversity registers and electronic databases, which should help the objectives of prudent management, promotion of sustainable end uses and dissemination of information to create public awareness and vigilance. People’s biodiversity registers shall be deemed to be public documents for the purpose of evidence in any court of law.

Explanation: Much of the information on local availability and local use-related knowledge of biological resources is presently available in various disjunct forms such as oral folk knowledge, government records, research publications and databases. This information is neither consolidated nor available across localities or users; this limits our ability to prudently manage our biological resources, fight IPR claims, negotiate equitable benefit-sharing terms and create aware and vigilant communities of local users.  The National Biodiversity Board therefore needs to play a role in documenting all relevant information through the use of instruments such as people’s biodiversity registers and in organising the collected information through an appropriate network of electronic databases which could eventually go down to the level of gram panchayats.

 
 Clause 22.(4)   The Board shall consist of the following members, namely:-

(b) not more than five ex officio members, of whom at least two should be women,  to be appointed by the State Government to represent  such Departments of the State Government, as  may be notified ;

(c) not more than  five non-official members, of whom at least two should be women,  to be appointed from amongst experts in matters relating to conservation of biological diversity, sustainable use of biological resources and equitable sharing of benefits arising out of the use of biological resources.

Explanation :  The group felt that the Departments of the State Government which would provide the ex officio members under Clause 22 (4)(b) need to be suitably notified so that all Departments with genuine interest in the provisions of the Bill get represented in the Board; the relevant Departments may however vary from State to State. The group also felt that  the expert members appointed under 22 (4)(c) should necessarily be non-official so that a balance is maintained between official and non-official members. In both cases, at least two of the five members ought to be women for the sake of gender justice.

Add as Clause 23 (b1) The State Biodiversity Board shall take measures to create  information and documentation systems for biological resources through people’s biodiversity registers and electronic databases, which should help the objectives of prudent management, promotion of sustainable end uses and dissemination of information to create public awareness and vigilance. People’s biodiversity registers shall be deemed to be public documents for the purpose of evidence in any court of law.

Explanation: Same as for Clause 18(5)

.
Clause 38.  Without prejudice to the provisions of any other law for the time being in force, the Central Government in consultation with the State Government and local bodies may from time to time notify any species, which is on the verge of extinction or likely to become extinct in the near future as a threatened species and prohibit or regulate collection thereof for any purpose and take appropriate steps to rehabilitate and preserve those species.

Explanation: This is needed to ensure consultation between the Central, State and Local Self-Governments since there can be no single prescription for conservation of biological diversity in a vast country like India with its various ecological zones.  

Add as Clause 41(1a) The Biodiversity Management Committee should  consist of a chairperson and a minimum of five members of which at least two or half of the total members, whichever is greater, shall be women. All members should belong to the relevant grama sabha and there should be ex officio members from among the panchayat members. 

Explanation: This new sub-clause spells out the composition of the Biodiversity Management Committees on which the Bill is silent. Ex officio membership of panchayat members in the Committee is needed for the sake of better coordination between the Committee and the local elected body. Such coordination is important, for example, when the chronicles of local knowledge regarding biodiversity, as prepared by the Committee under Clause 41(1) in the form of say, people’s biodiversity registers, are to be placed before the panchayat either for a process of validation, safe custody or fair access.   Indeed, the panchayat would need to spell out the kinds of knowledge to be documented which are most relevant for good management of local biodiversity or the execution of its development plans.

 
Add as Clause 41. (4) The National Biodiversity Authority and the State Biodiversity Boards shall provide guidance and scientific support to the Biodiversity Management Committees for local level documentation and  information systems, such as people’s biodiversity registers, which would help the objectives of prudent management, promotion of sustainable end uses and dissemination of information to create public awareness and vigilance. Such documents shall be  deemed to be public documents for the purpose of evidence in any  court of law.

Explanation : Same as for Clause 18(5)

Clause 48 (1)   Without prejudice to the foregoing provisions of this Act, the National Biodiversity Authority shall, in the discharge of its functions and duties under this Act, be bound by such directions on questions of policy as the Central Government may give in writing to it from time to time.

Provided that the National Biodiversity Authority shall be consulted and , as far as practicable, be given opportunity to express its views before the any direction is given under this sub-section.

Explanation : The words “as far as practicable” are to be deleted since they are rather arbitrary. On the other hand, the spirit of this clause is enhanced by explicitly providing that the Central Government would consult the Authority on issues of policy.   

Clause 49. (1) Without prejudice to the foregoing provisions of this Act, the State Biodiversity Board shall, in the discharge of its functions and duties under this Act, be bound by such directions on questions of policy as the State Government, may give in writing to it from time to time:

Provided that the State Biodiversity Board shall be consulted and , as far as practicable, be given an opportunity to express its views before any direction is given under this sub-section.

Explanation : same as for Clause 48(1)

Clause 50. Comment : While the Bill provides for a mechanism of settlement of disputes between the National Biodiversity Authority and a State Biodiversity Boards or between State Biodiversity Boards,  it makes no provision for settlement of disputes between a State Biodiversity Board and a Biodiversity Management Committee or between Biodiversity Management Committees. Such a provision should be added.

Clause 50. (7) Every proceeding under this section before the National Biodiversity Authority shall be deemed to be a judicial proceeding within the meaning of sections 193 and 238 and for the purpose of section 196 of the Indian Penal Code and the National Biodiversity Authority shall, in relation to proceedings under this section,  be deemed to be a civil court for all the purposes of section 195 and Chapter XXVI of the Code of Criminal Procedure, 1973.   

Explanation : The National Biodiversity Authority settles disputes under the provisions of clause 50. It is therefore necessary to make it explicit that the provisions of clause 50(7), like those of clause 50(6), refer to the functioning of the National Biodiversity Authority under this clause only.

Clause 52.  No suit, prosecution or other legal proceedings shall lie against the Central Government or the State Government or any officer of the Central Government or the State Government or any member, officer or employee of the National Biodiversity Authority or the State Biodiversity Board for anything which is in good faith done or intended to be done under this Act or the rules or regulations made thereunder.
Explanation : This clause should be deleted since the members of the National Biodiversity Authority and the State and Local Biodiversity Boards ought to be responsible for their actions to the same extent as any other public authority. Reasonable protection is given by clause 51.

Clause 53. (1) Whoever contravenes or attempts to contravene or abets the contravention of the provisions of section 3, section 4 or section 6 shall be punishable with imprisonment for a term which may extend to five years, or with fine which may extend to ten lakh rupees, or with both.

(2) Whoever contravenes or attempts to contravene or abets the contravention of the provisions of section 7 or any order made under sub-section (1) of section 24 shall be punishable with imprisonment for a term which may extend to three years, or with fine which may extend to five lakh rupees, or with both.

53. Whoever fails to comply with the provisions of this Act may be sued by any person aggrieved, including, inter alia the National Biodiversity Authority, the State Biodiversity Boards, or the Local Biodiversity Management Committees as the case may be, before a civil court of competent jurisdiction

Explanation : The bill seeks to impose criminal penalties for certain acts which are in the nature of civil wrongs. Within the framework of the Bill, civil remedies are also more suitable to penalize the wrongdoers as the nature of the relief can be moulded to suit the nature of the wrong. For example, a defendant may be ordered to pay a percentage of profits (including future profits) or the actual cost of damages, or injuncted from continuing his business until certain conditions are complied with, or may be ordered to make restitution to the benefit sharers. Moreover, since anyone who deliberately flouts the provisions of this Bill is probably doing so for the sake of financial gain, it is necessary to leave the door open for punitive damages in appropriate cases. It is therefore proposed to replace Clauses 53 and 54 so that Clause 53 deals with civil wrongs and Clause 54 with  criminal offences.

Clause 54.  If a person  contravenes any direction given or order made by the Central Government, the State Government, the National Biodiversity Authority or the State Biodiversity Board for which no punishment has been separately provided under this Act, be shall be punished with a fine which may extend to one lakh rupees and in case of a second or subsequent offence, with fine which may extend to two lakh rupees and in the case of continuous contravention with additional fine which may extend to two lakh rupees everyday during which the default continues

54. Any willful disobedience of any order or direction of the National Biodiversity Authority or the State Biodiversity Board shall be punishable with imprisonment for a term which may extend to three months or a fine which may extend to one lakh rupees or with both.

Explanation : Willful disobedience of a specific order is a greater offence than mere failure to intimate under clause 7 or failure to apply for approval under clauses 3 or 4, and hence some reasonable term of imprisonment as a deterrent has been provided for in addition to a fine.
Clause55. (1) Where an offence or contravention under this Act has been committeed by a company, every person who at the time the offence or contravention was committed was in charge of, and was responsible to the company for the conduct of the business of the company, as well as the company, shall be deemed to be guilty of the offence or contravention and shall be liable to be proceeded against and punished accordingly.

Provided that nothing contained in this sub-section shall render any such person liable to any punishment provided in this Act, if he proves that the offence or contravention was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such offence or contravention.

(2) Notwithstanding anything contained in sub-section (1), where an offence or contravention under this Act has been committed by a company and it is proved that the offence or contravention has been committed with the consent or connivance of, or is attributable to any neglect on the part of any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer shall also be deemed to be guilty of the offence or contravention and shall be liable to be proceeded against and punished accordingly.
Explanation : This is to be deleted because the general law of the land, including the Companies Act, 1956, already deals with the responsibility of  officers and other members of a company or partnership firm and is well settled. Adding a special clause to this effect in this Bill is unnecessary and will only confuse the issue and lead to disputes on the question of interpretation.

 
Clause 56.  The offences under this Act shall be cognizable and non-bailable. 

Explanation : Any offence under this Bill should be bailable. There is no special  justification for  making offences non-bailable..

Clause 59.  No court shall take cognizance of any offence under this Act or rules and regulations made thereunder save on a complaint made by the National Biodiversity Authority or State Biodiversity Board, as the case may be.

59. The National Biodiversity Authority, the State Biodiversity Boards and the Local Biodiversity Management Committees may sue and be sued and may also file or defend a complaint before any court of law in relation to any of their functions under this Act.

Explanation : The present clause 59 contradicts the present clause 56. It is also felt that no person should be prevented from having recourse to the courts in order to protect India’s biodiversity.
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